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2010 A GOOD YEAR FOR FHOA & FREEHOLDERS 


In this. issue of your newsletter we 
discuss what the Freehold Owners 
Association has accomplished on behalf 
of freehold owners in 20 10 and where 
your association is going in 20 11. 
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CBM L C1!isla tioo 

As we advised those o f you for whom 
we have current e-mai l addresses, on 
October 27, 2010, the Go ....ernment of 
AJberta introduced Bill 26. This 
legislation confirms that coal bed 
melhane ("CBM") is oWT1ed by the 
owner of natural gas in split ti tle 
situations. T he bill received Royal 
Assent 0 0 December 2,20 10 . 

Y our association has been lobbying 
for legislation to resol....e the CBM 
ownership issue since the coal owners 
first advanced their claims to CBM 
beneath split title land in 2002. T his 
legislation has taken far longer than we 
would have liked but it is certainly better 
late than never. 

FHOA thanks Energy Minister Ron 
Liepen and the Alberta Go ....cmmeOI for 
bringing forward this legis lat ion. We 
also thank the Liberal and New 

Democrat opposition who spoke and voted 
in favour of Bill 26 . Special thanks to 
Education Minister Dave Hancock, 
Transportation Minister Luc Ouellette, 
Aboriginal Affairs Minister Len Webber 
and MLA's George VanderBurg, Ty Lund 
and Verlyn Olson who supported FHOA's 
e fforts 10 have the CBM ownership issue 
addressed . FHOA is panicularly grateful 
to Ray Prins, MLA fo r l.acombe-Ponoka, 
fo r his tireless e fforts o n this Ji le on 
FHOA's behalf. 

FHOA also thanks the tbousands of 
individual freehold owtlers who signed our 
petition seeking this legislation. 

Government Grant 

AI FHOA 's April 17, 2010 annual 
ge ne ra l me e ting, Ml A Geo rge 
VanderBurg, on behalf of Alberta 's 
Minister of Energy, announced that 
Alberta Energy was providing FHOA with 
a grant of $250,000 in (be fonn of two 
ins.tallments o f $ 125,000 in each of the 
fiscal years commencing March 31, 2010 
and March 3 1. 201 l. 

T he pwpose o f this granl is to assisl 1he 
Freehold Owners Association in provid ing 
info rmatio n and education to jndi vidual 
freehold owners 00 : 
a) the importance of estate planning for 

freehold owners to prevent title 
fractionation and minimize tax; 

b) the terms and cooditions in freehold 
leases; 

c) special issues involved in the 
development ofC BM; and 

d) 	 the concept o f using price and 
productivity sensitive royalties io 
freeho ld leases so as to leve l the 

pl aying field betv:een Crown and 
free hold. 

FHOA wishes to publicly thank former 
Energy Minister Mel Knight and, in 
particular, his former Parliamentary 
Assislant (now Aboriginal Affairs 
MiniSter) Leo Webber for their interest i.n 
free bo ld issues and assistance in 
amm.giog the Freebold Oil and Gas Issues 
Consultation which gave rise to thJs gram. 

To dale, F"HOA has expended 
approximately $41,000 of the 20 I 0 ­
20 11 grant. T he majority of these funds 
have been dedicated to freehold mineral 
rights owoer workshops and seminars. 
FH.OA bas also contracted with a web 
designer a{ld started work on a group o f 
video productions intended to preseot 
various issues cri tical to freeho lderS in a 
user-fri endly, audio-visual forma1. The 
balance of the 2010 - 2011 funding wi ll 
be dedicated to enhancing fHO A's 
website with these audio-visual aids and 
to crealing ' hard copy' publications 
which deal with specific freehold o\.Vller 
issues and can be made available to 
freeholders who do not use the interne!­

A t t.h.ispoint, priorilies remain nex ible 
and FHOA welcomes input from 
members regarding specific educational 
issues which members would like the 
association to focus on initially. 

W orkshops and Seminars 

D uring the fLfst week of November, 
the associatiof\ bosted three freeho ld 
owner workshops and a seminar. T he 
workshops we re he ld in High River, Olds 
and Camtose commencing al 4 :00 p.m. 
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arid provided an opportunity for 
alteodces to ask questions one-on-one 
with the expert presenters after a 
modestly-priced supper. The semi nar in 
Edmonton was structured identica lly to 
tbe 30 Sf:rninars which FHOA has 
previously hosted (presentations 7:00 • 
9:30 pm; floo( questions thereafter). 

FHOA was fortunate io having good 
weather for all o f these e vents and each 
was wen anended. Presentations 
focussed on estate planning and freehold 
lease is.o;ues. Senior Energy Resources 
Conservation Board CERCB") staffand 
Board members were also present to 
aoswer regulatory questions. 

response to a questionnaire 
distributed at these events, the topics 
which anendees wanted d iscussed at 
future evenls in order o f priori ty were : 
I . Lease and optio n agreements 
2. CBM 
J . Estate ptanning and tax issues 
Allendees also favoured eveots held in 
the fall and spring and on week days or 
Sarurdays. Edmonton, Red Deer and 
Cam.rose were the preferred destinations 
for fu ture seminars and workshops. A 
modest preference for evening events 
was a lso expressed . 

FHOA intends to hold another series 
of eventS in the spring o f 20 11 . We are 
committed 10 a location in southern 
Alberta but will caovass our full 
membership for preferred limes and 
locations prior to announcing the spring 
schedule. 

D uring the workshop suppers, JUSt 
Freehold Energy Corp. made a short 
presentation on why the company was 
fonned, its relationship to ruOA and 
what JUSt Freehold has done and is 
do ing lO establish itself as the 
free ho lders ' energy company. FHOA 
thanks Just Freehold for sponsoring the 
wor~sbop suppers a nd , fo r tbe 
information of members who may be 
interested , we' ve iocludeda summary o f 
Jusl Freehold's current flllancial o ffering 
with this newslener. 

Port Space Legislation 

D uring the recently completed fa ll 

session of the Alberta legislature, the 
government passed Bill 24. This bill 
effectively ex.propriates subsurface pore 
space without compensation for purposes 
ofcarbon sequestration. In F"HOA's view, 
subsurface pore space in Alberta belongs 
to freehold mineral rigbts owners. 

FH.0A's board o f dirt:ctors will be 
meeting in December to discuss an 
appropriate response to Bill 24 . FHOA's 
nex. t newsletter will d iscuss this issue in 
more detail. 

OMERS Appeal of the ERCR'g 
'Capable of Producine:' Ruline: 

T he ERCB is responsible for issuing 
well licenses in Alberta . In order to obtain 
and maintain an ERe E well license an 
energy company must be entitled to 
produce the hydrocarbons for which the 
we ll is driUed. In the case o f freeho ld 
mine ral rights lhis means the energy 
company must hold a valid freehold lease. 

I n early 2009, the ERCB held a hearing 
10 detennine the validity of a freehold 
lease ofa quarter section ofmjneral rights 
owned by a FHOA member. OMERS 
Energy Inc. was continuing our member's 
CAPL 9 1 Lease under the ' Suspended 
We lls ' clause which provides fo r thc lease 
to be continued indefmitely after the 
primary term with token S l/per acre per 
year payments and a shut in well "capable 
of producing the leased subslunces". 
Montane Resources Ud. bad leased the 
same quarter and asserted that the OM ERS 
lease was not valid because OMERS' wells 
were not capable of producing tbe leased 
substances. FHOA sought and was 
granted the right to intervene on its 0\..." 

beha lf and on behalfof its member. 

T he critical issue before the ERCB was 
the meaning of the phrase 'capable of 
producing tbe leased substances'. OMERS 
argued thai a well capable o f producing tbe 
leased substances in any quantity. no 
mawr ho w insignificant, was sufficient to 
contioue the lease. Montane argued that a 
well must be capable of sustained 
production at an economic rate to qualify 
as 'capable o f production' . FHOA 
subtni tted that OMERS' interpretation 
would allow energy companies to cont inue 
CAP L 9 1 leases indefini te ly fo r 

speculative purposes and thaI th.is was 
contrary to the fundamental purpose of a 
free hold lease - to deve lop tbe mineral 
rights for the benefit of both panics to the 
lease agreement. 

I n May o f 2009, lhe ERCB ru led that 
"the lease established a contractual 
orrongemenl to facifilu fe production of 
lhe resource from the lunds. witll a 
resufling benefit {or lmtll the lessor and 
lessee" and that "there musl al leas/ be 
some material. as in meaningfU l. volume 
o fproduc/ion possible for the lessee to 
rely on the suspended wells clause 10 
extend the lease". The ERCB also ruled 
that "'he well milS! have Iha l abilirv in ils 
exisling configuration and state of 
comp lelion"and concluded that OMERS 
lease had expired o n its O\.VTl temlS 
(ERCB Dec ision 2009-037). 

O MERS has been gmnt.ed leave to 
appeal the ERCB decisio n to the Conn of 
Appeal of AJberta. The appeal will 
probably be heard in the first quarter of 
2011. FHOA's member has applied for 
leave to intervene in tru$ appeal. Our 
member's application will be heard on 
December 15, 2010. 

I n FHOA' s view, the ERCB ruling is 
one of the most important regulato ry 
dec isions involving freeho ld mineral 
rights in many years. If the ERCB rul ing 
is upheld by the Coun o f Appeal it will 
go a lo ng way towards fostering fai rness 
in the relationship between individual 
freeholders and the energy coropanies thai 
develop our resources. 

MalOne; a Difference 

FHOA has made a difference for 
freebold owners and with your support we 
cao continue to do so. We urge those of 
you who bave not renewed your 
membership to renew and, if you can 
afford to do so, make a donation 10 
FHOA. 

On behalf of the board ofdirectors, 
Else Pedersen, President 
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